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Issue 1: Disparate Treatment

General Principle:

All employees who engage in the same 
type of misconduct must be treated 
essentially the same, unless a 
reasonable basis exists for variations in 
the degree of punishment.



In other words…

Employers are 
required to 
administer discipline 
consistently among 
employees.



How the Union Can Help:

• During grievance or pre-
termination investigatory 
meetings, identify 
situations in which other 
employees who engaged 
in the same type of 
misconduct were treated 
differently.



Submit a request for information, 
asking the Company to identify other 
employees (officers and supervisors) 
who violated the Company rule or 
policy at issue, and what type of 
discipline each received. Go back in 
time for the past several years.



Generally, 

Examples of disparate 
treatment are most 
useful when they 
involve other bargaining 
unit members and 
employees of the same 
company.



Real World 
Example
Employee A was discharged for allegedly 
using abusive language during argument 
with co-worker. 

The co-worker, Employee B, who was also 
alleged to have used abusive language, 
received a one-day suspension. 



What do you think the arbitrator found?

A:     Since management has broad discretion in deciding how 
to discipline its members, the termination was permissible.

OR

B: Citing disparate treatment, he reduced the discipline 
to be the same for both employees.  



Answer:

B. The arbitrator reduced 
Employee A’s termination to a one-
day suspension, the same 
discipline issued to Employee B, 
on the grounds that the Company 
failed to issue consistent 
discipline.



On the other hand…

Employee A worked at a nuclear power plant and had a gun in his 
duffle bag, which he had forgotten about, which was detected when 
he attempted to pass through the metal detectors to begin work. 
Company maintained a strict policy prohibiting employees from 
bringing personal weapons onsite. There was no dispute that 
Employee A simply forgot about the gun; he did not intentionally 
bring it onsite. Years earlier, Employee B had accidentally brought 
his personal weapon to work and was not fired, but following that 
incident, Company rewrote policy to provide for termination for a 
first offense and notified employees of the change. Company had 
been consistent in application of policy since then.



Issue 2: Past Practice

General principle: If language 
is clear and unambiguous but 

the parties have a past 
practice of acting opposite of 
that language, past practice 

can supercede contract 
language.

However, if Company releases 
a statement that says it is 

going to strictly apply contract 
language going forward, 

contract language from that 
point forward will supercede 

past practice.



Example:

Employer had accepted late grievances for years, but suddenly 
decided to interpret grievance timelines strictly and get grievance 
dismissed due to late filing.

Arbitrator ruled that the grievance was acceptable due to the 
history of late filings, but from hereon out the union was on notice 
that the employer would strictly apply grievance timelines.



However,

If contract language 
is unclear or 
ambiguous, an 
arbitrator will 
interpret contract 
language in light of 
past practice.



In other words…

Past practice is a useful 
tool in interpreting or 

modifying contract 
language, but there are 

definite limitations to its 
use.

The burden is on the party 
asserting the past 

practice to prove its 
existence.



Elements of proving 
a past practice:
1. Time: The conduct must have 

occurred repeatedly over a 
substantial period of 
time. 



Element 2
2. Consistency: The practice must be clearly 

defined, uniform, and consistently applied. 
Occasional minor deviations might be 
overlooked, but there must be a predominant 
pattern of behavior.

 

The practice must be repeated; generally , a single 
occurrence does not equal past practice.



Element 3

3. Employer knowledge: Employer 
must be aware of the practice and have 
tolerated it. It cannot be something that 
employees have simply “gotten away 
with” over the years.



How the Union 
Can Help
• Document incidents in 

which contract provision 
has been ignored or 
interpreted in a manner 
consistent with the Union’s 
position.



And…

• The Union can file a 
grievance or unfair 
labor practice charge 
alleging a unilateral 
change, but the Union 
must have evidence 
and examples of the 
past practice.



Real World Example
Company announced a new vacation scheduling 
policy, eliminating past practice of giving vacation 
preference in seniority order.

 



What do you think the arbitrator found?

A. Company had to follow past practice and could not simply unilaterally change 
the way it scheduled vacation.

OR

B. Management rights controlled—Company was free to change vacation 
scheduling policy to suit its needs.



ANSWER:

A

Arbitrator held that the contract 
language was ambiguous and the 
past practice of granting 
preference to more senior officers 
was binding. 
The Company was ordered to 
cease and desist from unilaterally 
changing the policy.



But see…
Company, a nuclear power plant, 
stopped training nuclear security 
officers (NSOs) to become confined 
space rescuers (CSRs) and 
outsourced the work to outside 
contractors, which unilaterally 
reduced employees’ ability to qualify 
for overtime work.

 



The arbitrator found that…

although Company had offered CSR training in the past, it was now faced 
with crucial staffing shortages and found itself unable to keep the plant fully 
staffed and simultaneously offer training, although it hoped to resume such 
training after it could hire additional personnel. 



And

He further found that the 
management rights clause of the CBA 
explicitly reserved to the Company 
“the right to subcontract work to 
outside contractors, reassign 
employees within the Company, and 
determine the number and type of 
employees required to safely perform 
any and all functions”. 
This language superseded past 
practice.



Issue 3: Mitigation

General principle: If an 
employee is terminated, 
they have the duty to 
look for work and obtain 
replacement 
employment while 
waiting for their case to 
go to arbitration.



In other words:

A terminated 
employee cannot just 
sit around and wait to 
be reinstated without 
looking for work.



What is required:

Burden is on the Company 
to prove there was other 
similar work available if they 
are claiming a failure to 
mitigate damages.
 Employee required to make 
“reasonable” efforts to find 
“substantially similar 
employment”.



How the Union 
Can Help

•Make sure to 
advise the 
grievant of this at 
the time of 
termination.



And…

•Advise the grievant to 
keep records of 
applications to other 
jobs (date, where 
applied, how much job 
paid, etc.)



Real World 
Example

• Union won grievance, but 
grievant failed to look for 
employment during the period 
between when she was 
terminated and reinstated.



What do you 
think the 
arbitrator 
ruled?

A. Because the grievant was traumatized 
due to having been wrongfully 
terminated, she did not have the 
obligation to look for work.

OR

B. Even though the grievant would have 
earned over $100,000 had she remained 
employed, the backpay “make whole” 
remedy was reduced in light of her 
failure to mitigate her damages.



ANSWER
B
 Even though the grievant would have earned over 
$100,000 had she remained employed, the arbitrator 
reduced backpay “make whole” remedy to $70,000.



But consider…

Arbitrator ordered reinstatement, full back pay for 
terminated employee. Company claimed that Employee 
failed to look hard enough for replacement 
employment, even though Employee submitted 
evidence of dozens of job applications. When Union 
asked Company for proof of other job opportunities for 
which Employee did not apply, Company was unable to 
find any.



Issue 4: Failure to 
Train

General principle: 
Arbitrators consider 
inadequate training as 
a defense against the 
discipline imposed.



In other words…
If an employee is not given adequate or 
proper training, the employer should not 
hold the employee liable for accidents or 
problems that occur due to that improper 
training.



How the Union Can Help

•Request training for 
employees if they have 
not yet received it.



And…

• If an employee is 
being asked to 
take on a task 
that they are not 
trained on, speak 
up.



And…

• “Obey now, grieve later.”—
Unless obeying would put 
employee or others in danger of 
physical harm.



Real World Example
Grievant, who usually worked at another 
assignment, was assigned to drive a 6-
seater vehicle. She had only been trained 
on a 4-seater vehicle, and even this 
training was minimal. 
When attempting to navigate a narrow 
area, she accidentally drove the vehicle 
into a security kiosk, causing damage to 
the kiosk but injuring no one. 



The Company recognized:
(With the Union’s persuasion)
The accident occurred due to improper training of 
the employee. It agreed to reinstate her. She was 
not careless or reckless and did not violate any 
company policies or rules.



On the other hand…
Grievant failed to report a set of missing keys from 
a government building and was fired for violating 
the Key Control Policy. Supervisor had notified 
him of the missing keys. 
Grievant assumed that Supervisor, as the one 
who discovered the keys were missing, would be 
the person to report the missing keys to 
management. 

Union argued improper training on policy.



What did the arbitrator find?

A. There had been no in-depth training concerning how to report 
lost keys, and Grievant reasonably believed that Supervisor 
would make the report, so he reduced the termination to a 1-day 
suspension.

OR
B. The grievant signed the key control policy when he was hired, as 

part of his onboarding and training process, and he was required 
to know it based on having signed off on it.



ANSWER:  B

Arbitrator found that Employee A had 
received a copy of the Key Control 
Policy and as a 14-year employee, he 
should have been familiar with its 
contents, which clearly and 
unambiguously required him to report 
the missing keys.



Issue 5: Company’s Failure to Follow 
CBA Discipline Policy
General principle: If the CBA or Company 
policy lays out exactly what type of 
discipline an employee is to receive for a 
particular offense but then does not follow 
it, the Company will have violated the CBA.



In other words…

Employers must follow 
the policies that it 

creates, or helps 
create, when 

disciplining its 
employees.



How the Union Can Help:

Familiarize yourself with 
the CBA provisions and/or 
Company policies that 
state what type of penalty 
should result from each 
rule violation.



And…

Even if the CBA or Company policy 
does not explicitly state what type 
of discipline is to be received for a 
particular rule violation, cite CBA 
provisions favoring progressive 
discipline.

Even if progressive discipline is not 
explicitly mentioned in CBA, it is a 
required element of just cause.



Real World Example
CBA contained a provision stating that for the first 
offense of using a personal cell phone on duty, 
employees receive a written reprimand. Grievant was 
found using his cell phone on duty, and it was his first 
offense. He received a two-day suspension. 
Once Union cited the specific policy in the contract, 
facing the prospect of losing at arbitration, the 
Company agreed to reduce discipline to a written 
reprimand.



Another Example

Company alleged Grievant was 
negligent in allowing a member of the 
public to slip past the security gates and 
onto Company property. The CBA 
contained a general progressive 
discipline policy, but was not specific as 
to what discipline is appropriate for the 
case of a first-time security lapse. 



Do you think the arbitrator:
A. Held that this was a first-time offense, the employee had a clean work record, his 

misconduct was accidental rather than intentional, so he reduced the discipline 
to a written reprimand?

OR

B. Held that the infraction was so serious and could have resulted in such harm that 
the Company was not required to use progressive discipline?



ANSWER:
B.

Arbitrator held that the infraction was so serious and 
could have resulted in such harm that the Company 
was not required to use progressive discipline.



Issue 6: Failure to Investigate/Failure to Provide 
Due Process

General principle: The Company must 
conduct an impartial and complete 
investigation into any allegations that an 
employee committed misconduct.



The Company must also:
Interview employees to get their side of the 
story, before deciding whether the 
employee is guilty of the misconduct.



In other words…

The Company has to be fair and 
get all the facts before it arrives 
at a conclusion as to either guilt 
or level of discipline. 
It must also act in a timely 
manner and cannot delay 
conducting an investigation or 
issuing discipline once the 
investigation has concluded.



How the Union Can Help:

• Advise employees that they have the 
right to Union representation when 
they are being questioned by the 
Company in a matter that might 
reasonably lead to the employee 
being disciplined.



And

• Advise the Company as to potential 
witnesses who may be able to 
corroborate the employee’s account 
prior to the Company issuing a 
decision.



And

• Examine CBA to see whether there 
are explicit deadlines that require 
the Company to issue discipline 
within a specific period of time 
(e.g., within 21 days of learning of 
alleged conduct). If Company fails 
to abide by these timelines, 
document that in the grievance.



Real World Example

Supervisor alleged that employee 
yelled and swore at him during an 
argument. The Company failed to 
interview the employee before firing 
him. 



What did 
the 
arbitrator 
decide: OR

Even though the employee was not interviewed, the 
supervisor had no motivation to lie, and outranked the 

grievant, so the termination was affirmed.

The Company failed to observe basic rules 
of due process by not getting the 

employee’s side of the story and ordered the 
grievant’s reinstatement and full back pay.



Answer:

A:

The arbitrator found that the Company failed to 
observe basic rules of due process by not getting 
the employee’s side of the story and ordered his 
reinstatement and full back pay.



But in a 
different 

case…

The Company failed to interview the employee 
or witnesses before terminating him based on a 
FAA trainer’s allegation that the employee had 
been reckless and dangerous when training to 
qualify for a certification to carry the required 
weapon at the worksite. 

The arbitrator was disturbed by the Company’s 
failure to conduct these interviews and said it 
“negates any argument by the Company that it 
was a fair and appropriate investigation.”



Nevertheless,

he ruled that there was a CBA 
provision providing for 
termination of employees unable 
to pass the firearms course, and 
“the grievant’s lack of due 
process is outweighed by the 
specific contract language 
stating the ramifications of not 
passing the FAA live fire course.”



Issue 7: Failure to Process 
Grievance in accordance with 
CBA Procedure

General principle: A 
grievance must be filed and 
processed in a timely 
manner at all steps of the 
grievance process. It must 
also be sent to the correct 
person and in the correct 
manner.



In other words…

The Union must follow 
the explicit language of 
the grievance procedure 
outlined in the CBA and 
ensure that it files and 
processes its grievance 
according to that 
language.



How the Union 
Can Help:

• Union leadership should acquaint itself with the 
language of the CBA grievance procedure and reread 
it each time a grievance is filed.



Consider creating a 
checklist
Stating what each step of the 
grievance process requires 
and the time that you have to 
accomplish each step.

When you receive a new 
grievance, calculate the due 
dates for this particular 
grievance.



And…

• If you need additional 
time to move to the 
next step of the 
grievance procedure, 
ask for an extension 
from the Company in 
writing and save the 
response.



And…

• If the Company does not grant 
additional time for grievance 
processing, file documentation 
processing the grievance to the 
next step, even if you are not sure 
that the Union will continue to 
pursue it, in order to preserve 
timelines. You can always 
withdraw it later!



Real World Example
• Union filed a grievance over the 

Company’s refusal to provide 
Employee A with personal leave that he 
would have accrued during his military 
leave of absence. The CBA stated that 
grievances must be filed within 5 
working days of the event giving rise to 
the grievance. 

• The Union did not file the grievance 
until weeks after the Company 
informed Employee A that he would not 
receive personal leave. 



The Union argued

Clock on time limit to file 
grievance did not begin to run 
until Union discovered 
Employee B, a non-unit 
employee, did receive leave in 
accordance with the CBA 
requirements.



Did the arbitrator

A. Accept the Union’s argument, holding that the 
contractual grievance timeline did not begin 
to run until it had knowledge that the 
Company had granted leave to Employee B?

OR

B. Deny the grievance, holding it was barred by 
the Union’s failure to follow contractual 
grievance procedures?



And the 
answer is…

B. The arbitrator denied the grievance, holding it was 
barred by the Union’s failure to follow contractual 
grievance procedures.



Another example:

Union president appealed grievance 
denial to the wrong Company 
representative. The arbitrator denied 
the grievance, finding that the Union 
failed to follow the clear language of the 
CBA. 
Arbitrator held that it did not matter that 
the grievance appeared to have merit or 
that the Union president was new and 
inexperienced.



Know 
your 
contract!



Questions?
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